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DECISION AND ORDER AWARDING LIVING MINER’'SBENEFITS

Thiscase arisesfromadamfor benefitsfiled under the “Black Lung Benefits Act,” Title IV of the
Federa Coa Mine Hedlth and Safety Act of 1969, asamended, at 30 U.S.C. 8901 et seq. (“Act”), and
the implementing regulations thereunder at 20 C.F.R. Parts718' and 725. Benefitsare awarded to persons
who are totally disabled within the meaning of the Act due to pneumoconiods, or to survivors of persons
who died due to pneumoconiosis. Pneumoconioss is a dust disease of the lungs arisng from cod mine
employment and is commonly known as black lung.

! Citation to the regulations at 20 C.F.R. Part 718 shdl congtitute reference to the amended
regulations unless otherwise noted.



This clam was referred for a forma hearing to the Office of Adminigrative Law Judges by the
Director, Office of Workers Compensation Programs (“Director” or “OWCP’) in accordance with the
provisons of the Act and the regulaions issued thereunder. After due notice a hearing was held in
Abingdon, Virginia, on April 3, 2001. Claimant and Falcon Cod Company (“employer”) wererepresented
by counsdl.

At the hearing the record was left open for the submission of evidence by the employer in response to
evidence submitted by the Claimant less than 20 days prior to the hearing. Accordingly the following
evidence has been received and will be made part of the record:

1) EX 3 - X-ray readings by Dr. Bob Gayler of x-rays dated January 13, 2001 and July 16, 2000.

2) EX 4 - X-ray readings by Dr. William W. Scott of x-rays dated January 13, 2001 and July 16,
2000.

3) EX 5- X-ray readings by Dr. Paul S. Whedler of x-rays dated January 13, 2001 and July 16,
2000.

4) EX 6 - Medicd report of Dr. James R. Castle dated July 12, 2001 and his curriculum vitae.

5) EX 7 - X-ray readings by Drs. Whedler, Scott and Gayler of x-ray dated December 12, 2000.

Based on the entire record, the following is entered.
Findings of Fact

1. Claimant is Marvin Proffitt, an individua whose address of resdence is P.O. Box 113, Doran, Virginia
24612,

2. Employer is Falcon Cod Company, a business entity whose addressis P.O. Box 1234, Grundy,
Virginia 24614.

3. Claimant worked as a cod miner asthat term is defined by Section 402 (d) of the Act and 20 C.F.R.
§725.202 for 18 years.

4. Clamant was employed for severa underground coa mine employers between 1974 and 1996. Facon
Cod Company wasthe last cod mine employer for whom the claimant was employed for a cumulative
period of oneyear. Clamant was employed for this company between 1987 and 1991. Claimant testified
that he operated a continuous miner.
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5. Subsequent to his employment with Falcon Coa Company Claimant worked for CC Mining Inc. in
1992 and C& O Mining Inc. in 1996. According to Socia Security records and Claimant’ s testimony his
employment with each of these companies did not consst of acumulative year of cod mine employment.

6. All of Clamant's cod mine employment was underground. He testified that he generdly worked at the
face and operated a continuous miner. During his last months of coad mine employment for C&O Mining
Inc., he shoveled cod on a betline and dso maintained the beltline.

7. Claimant testified that he smoked cigarettes beginning a age 25 at the rate of gpproximately 1/2 pack of
cigarettes per day. However, he testified that he quit smoking about 13 years ago in 1988.

8. Clamant dso testified that he had heart attacksin 1988 and 1996. He did not return to work after his
second heart attack. He aso takes medication for diabetes.

9. Clamant tedtified that his daily activity islimited by his shortness of breath and he indicated that he would
not be able to return to his cod mine employment because of his breathing problems.

10. Clamant has one dependent for purposes of augmentation of benefits, hiswife, Patricia

11. Thefollowing are readings of chest x-rays taken of the clamant:

X-ray Reading Qualifi-
Physician Date Date Quality cations Impression
Forehand 2/2/00 2/2/00 1 B 1/0 st 4 zones
Navani 2/2/00 2/18/00 2 B, BCR 1/1p,t 6 zones
Scott 2/2/00 6/19/00 3 B, BCR Negative for
pNeuMoconioss
Wheder 2/2/00 6/19/00 2 B, BCR Negative for
pneumoconios's
Gayler 2/2/00 6/19/00 3 B, BCR Negetive
Branscomb 2/2/00 10/20/00 1 2/12 p,s 6 zones

Fino 6/28/00 7/13/00 1 B 11,949



Gayler 7/6/00 6/20/01 2 B,BCR Negative for
pNeumoconioss
Scott 7/6/00 6/20/01 3 B,BCR Negative for
pneumoconios's
Whedler 7/6/00 6/21/01 2 B,BCR Negative for
pNeumoconioss
Patel 12/12/00 12/14/00 2 B,BCR V1 p,p 6 zones
Scott 12/12/00 7/19/01 2 B,BCR Negative for
pneumoconioss
Gayler 12/12/00 7/19/01 2 B,BCR Negative
Wheder 12/12/00 7/21/01 2 B,BCR Negative for
pNeumMoconioss
DePonte 1/13/01 1/30/01 1 B,BCR 1/2 p,q 6 zones
Gayler 1/13/01 6/20/01 3 B,BCR 0/1 9,9 4 zones
Scott 1/13/01 6/20/01 2 B,BCR Negetive
Wheder 1/13/01 6/21/01 2 B,BCR Negative for
pneumoconioss
Cadle 5/14/01 7/12/01 1 B /1 q,t 6 zones
* B - B-reader

BCR - Board-certified Radiologist

12. The following are results of pulmonary function tests administered to claimarnt:

Physician/ Age/ Co-op
Date FEV1 MVV FvC Hat Comp Tracings



Forehand/ 2.09 70 2.99 51/ Good Yes
2/2/00 1.89* 93 2.92% 67" Good

Fino/ 1.95 86 341 51/ Good Yes
6/28/00 1.93* 99* 3.48* 66"

Rasmussarv 1.82 102 3.77 52/ N/I Yes
12/12/00 1.93* 106* 3.64* 66"

Castle/ 1.70 81 2.82 52/ N/I Yes
5/14/01 1.71* — 2.82* 67"

* Results post-bronchodil ator

13. Thefallowing are results of blood gas studies administered to claimant:

Date Doctor PCO2 PO2
2/2/00 Forehand 28 51
27* 65*
6/28/00 Fno 32.9 61.5
12/12/00 Rasmussen 36 56
5/14/01 Cedle 36.6 64.2

* Reaults after exercise

14.  Thefollowing physicians reported on clamant's condition:

(@ J. Randolph Forehand, M.D. examined claimant at the request of the Department of Labor on
February 2, 2000. He diagnosed coa workers' pneumoconiosis and chronic bronchitis. Pulmonary
function testing reveded an obstructive ventilatory pattern which he attributed to clamant’s cod dust
exposure and his history of cigarette smoking. He concluded that clamant wastotdly disabled dueto his
sgnificant respiratory impairment which he attributed to a combination of his cod workers pneumoconioss
and his chronic bronchitis.



- 6 -

(b) Gregory J. Fino, M.D. examined claimant on June 28, 2000. He diagnosed smple cod
workers pneumoconios's, emphysema and chronic bronchitis. He noted a moderate obstructive impairment
on pulmonary function testing and concluded that claimant was totally disabled. He indicated that clamant’s
respiratory impairment was due to his history of cigarette smoking and found that cod dust exposure was
not a contributor.

(¢) D.L. Rasmussen, M.D. performed a pulmonary evauation of the claimant on December 12,
2000. He diagnosed cod workers pneumoconioss with moderate loss of lung function based on
ventilatory studies. He found that coal mine employment and cigarette smoking were both risk factors,
noting that cod mine dugt isasgnificant contributing factor in dlamant’ stotaly disabling imparment.

(d) Ben Branscomb, M.D. provided a consultative report based on his review of medica records as
indicated in his report dated January 1, 2001. He read clamant’s chest x-ray as 2/2 with p and stype
opacities. In hisreport and deposition, however, he indicated that the x-ray changes were due to technica
factors and possibly claimant’s obesity rather than coa workers' pneumoconiosis. He concluded based on
his review of records that clamant did have atotaly disabling respiratory impairment which he attributed to
cigarettes and obesity.

(e) James R. Cadtle, M.D. examined claimant on May 14, 2001. He diagnosed cod workers
pneumoconioss based on a chest x-ray, as wdll as chronic obstructive airways disease, mild moderate
airway obstruction, coronary artery disease, periphera vascular disease, diabetes and obesity. He
concluded that claimant had permanent and tota respiratory disability due to tobacco smoke induced
chronic obstructive airway disease.

Procedural History and Case Background

1. Theminer filed aclam for benefits on January 14, 2000 Dx. 1.

2. On September 18,2000, the digtrict director issued a determination of digibility. Dx. 35.

3. Employer controverted Clamant’s entitlement to benefits and requested a hearing by letter dated
October 2, 2000. Dx. 36.

4. The clam was referred to this Office for hearing and adjudication on November 17, 2000. Dx. 40.

5. On February 15, 2001, in compliance with the U.S. Didtrict Court’s February 6, 2001 Preliminary
Injunction Order in National Mining Ass'n. v. Elaine L. Chao, the undersigned issued a Post-Hearing
Order directing the parties to date whether the amended regulations would affect the outcome of this claim.
However, in National Mining Ass'n et al v. Chao, , Civil Action No. 00-3086 (D. D.C. 2001), District



- 7 -

Judge Emmet Sullivan dissolved his Preliminary Injunction Order which required astay of dl black lung
cases wherein the amended regulations could affect the outcome. The court concluded that the amended
regulations were vaid and upheld their gpplication.

I ssues Presented for Adjudication

The contested issues as stated on the CM-1025 and which were confirmed at the hearing in this
case ae (1) whether the miner suffers from pneumoconioss, (2) arising out of cod mine employment; (3)
whether the miner istotaly disabled; and (4) whether histota disability is caused by pneumoconioss. Dx.
41, Tr. 6. Becausethisclam wasfiled in January of 2000, it is governed by the regulaions at 20 C.F.R.
Part 718.2

In regard to theissue of length of cod mine employment Claimant dleges 23 years while the
employer has stipulated to 17 years. Tr. 6. .The record includes the socid security earnings record, as well
as cdamant’ s testimony which darifies which of clamant’s former employers were cod mine employers.
Relying on the Socid Security earnings record, | have credited claimant with coad mine employment between
1974 and 1996 where his cod mine employment earnings were at leedt fifty dollars per quarter. Applying
thismethod it is determined that claimant was employed as a cod miner for eighteen years.

Existence of Pneumoconiosis and its Etiology

Under the amended regulations, “pneumoconioss’ is defined to include both dinica and lega
pneumoconios's.

(&) For the purpose of the Act, “pneumoconioss’ means a'a chronic dust disease of the
lung and its sequelae, including respiratory and pulmonary imparments, arisng out of cod
mine employment.” This definition includes both medicd,, or “clinical”, pneumoconioss and
datutory, or “legd”, pneumoconioss.

(2) Clinicd Pneumoconioss. “Clinica pneumoconioss’ congds of those
diseases recognized by the medical community as pneumoconiosss, i.e, the
conditions characterized by permanent deposition of substantial amounts of
particulate matter in the lungs and the fibrotic reaction of the lung tissue to
that deposition cause by dust exposurein cod mine employment. The
definition includes, but is not limited to, cod workers pneumoconioss,
anthracoslicog's, anthracoss, anthrosilicos's, massive pulmonary fibrosis,

2 Asthe miner last engaged in cod mine employment in the Commonwedth of Virginia, gppellate
jurisdiction of this matter lies with the Fourth Circuit Court of Appeds. Shupe v. Director, OWCP, 12
B.L.R. 1-200, 1-202 (1989)(en banc).
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dlicoss or Slicotuberculogs, arisSng out of cod mine employment.

(2) Legd Pneumoconioss. “Legd pneumoconioss’ includes any chronic
lung disease or impairment and its sequelae ariging out of cod mine
employment. This definition includes, but is not limited to, any chronic
restrictive or obstructive pulmonary disease arising out of cod mine
employmen.

(b) For purposes of this section, adisease “arising out of cod mine employment” includes
any chronic pulmonary disease or respiratory or pulmonary imparment sgnificantly related
to, or substantidly aggravated by, dust exposure in coa mine employment.

(¢) For purposes of this definition, “ pneumoconioss’ is recognized as alatent and
progressve disease which may first become detectable only after the cessation of coa mine
dust exposure.

20 C.F.R. 8§ 718.201. Moreover, theregulations at 20 C.F.R. § 718.203(b) provide that, if a miner suffers
from pneumoconios's and has engaged in cod mine employment for ten years or more, asin this case, there
is a rebuttable presumption that the pneumoconioss arose out of such employment.

The exigtence of pneumoconiosis may be established by any one or more of the following methods:
(1) chest x-rays, (2) autopsy or biopsy; (3) by operation of presumption; or (4) by aphyscian exercisng
sound medical judgment based on objective medica evidence. 20 C.F.R. § 718.202(a).2

Section 718.202(8)(1) provides that the presence of pneumoconiosis may be established by x-ray.
Pursuant to the criteria of Section 718.102, to establish the existence of pneumoconioss, an x-ray must be
read to show Category 1, 2, 3, A, B, or C, according to the ILO-U/C International Classification of
Radiographs. Theregulation at 20 C.F.R. § 718.202(a)(1) aso requires that "where two or more X-ray
reports are in conflict, in evaluating such X-ray reports consideration shal be given to the radiologica
qudifications of the physiciansinterpreting such X-rays™ In this vein, the Board has held that it is proper to
accord grester weight to the interpretation of a B-reader or Board-certified radiologist over that of a

% The presumptions contained at 88 718.304 - 718.306 are ingpplicable such that these methods of
demondtrating pneumoconiosis will not be discussed further.

4 A“B-reade” (B) isaphysician, but not necessarily aradiologist, who successfully completed an
examination in interpreting x-ray studies conducted by, or on behdf of, the Appaachian Laboratory for
Occupationa Safety and Hedth (ALOSH). A designation of “Board-certified” (BCR) denotes a
physician who has been certified in radiology or diagnostic roentgenology by the American Board of
Radiology or the American Osteopathic Association.
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physician without these specidized qudifications. Roberts v. Bethlehem Mines Corp., 8 B.L.R. 1-211
(1985); Allen v. Riley Hall Coal Co., 6 B.L.R. 1-376 (1983). Moreover, greater weight may be accorded
the x-ray interpretation of a dualy-qudified physician (B-reader and board-certified radiologist) over a
physician who isonly aB-reader. Sheckler v. Clinchfield Coal Co., 7 B.L.R. 1-128 (1984).

The chest roentgenogram evidence has previoudy been summarized. There are nineteen reedings
of seven different x-raysto consider. Seven of these readings were interpreted as positive according to the
ILO dassfication system while twelve interpretations were negative. However, Dr. Branscomb, who initidly
interpreted clamant’ s x-ray as poditive with aprofuson of 2/2, later indicated in deposition testimony that his
Interpretation was not consgstent with pneumoconiosis. He attributed the x-ray changes to technicd factors.
Since Dr. Branscomb was not a B-reader at the time he interpreted this x-ray, | give his opinion less weight
than the other more qudified physcians who performed x-ray interpretations.

All of the Sx remaining positive interpretations were performed by highly qualified B-readers, three
of whom were dso Board Certified radiologists. Further, the positive interpretations were performed by six
different B-readers and they dso include the only reading of the most recent x-ray which was taken on May
14, 2001. The twelve negative interpretations represent readings by only three different physicians who
each reread four of clamant’sx-rays. | find it Sgnificant that Sx B-readers interpreted clamant’ s x-rays as
positive while only three found the x-rays which they read to be negative. Also, Snce pneumoconicsisisa
progressive disease | give greater weight to the more recent x-ray evidence. In this case the only reading of
the most recent x-ray taken on May 14, 2001 was a positive interpretation by a B-reader. For these
reasons it is determined that claimant has proven the existence of pneumoconioss by x-ray evidence.

Section 718.203 provides that for a claimant to be found digible for benefits, it must be determined
that the miner’ s pneumoconiosis arose out of his cod mine employment. Section 718.203(b) provides
further that where, asin the instant case, a miner was employed for ten years or more, there shdl bea
rebuttable presumption that pneumoconios's arose out of such employment. No physician who diagnosed
pneumoconioss stated that the disease arose out of any cause other than coa dust exposure. Thus, the
presumption is not rebutted.

Clamant must dso show that pneumoconiosis causes him to be totaly disabled. Section 718.204(c)
setsforth certain criteria, including pulmonary function tests, blood gas tests, and the reasoned medica
opinions of physiciansto be used in determining whether aminer istotaly disabled.

Subsection 718.204(c)(1) provides that a pulmonary function study may establish totd disability if its
vaues are equd to or lessthan those listed in Appendix B of the Part 718 regulations. Claimant's pulmonary
function studies have been st out earlier herein.

For aminer of the clamant's height, which is 66.5 inches (based on an average of reported heights),
§718.204(c)(1) requires an FEV1 equal to or lessthan 1.92 for a 51 year-old-male, decreasing to 1.91 for
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a52 year-old-mae. If such an FEV1is shown, there must be, in addition, an FVC value equa to or below
2.43; or an MVV vaue equa to or below 77 for a’51 year-old-male decreasing to 2.41 and 76 for a 52
year old mae, or aratio equd to or less than 55 percent, when the results of the FEV 1 test are divided by
the results of the FVC test.

Of the four pulmonary function studies contained in the record only the December 12, 2000
prebronchodilator study indicates qudifying values. As a preponderance of the pulmonary function study
evidence does not indicate qudifying vaues according to the regulatory guiddines, it is determined that
clamant's pulmonary function study evidence does not establish atotaly disabling respiratory or pulmonary
impairment pursuant to §718.204(c)(2).

Clamant may aso demondtrate total disability due to pneumoconiosis based on the results of blood
gas studies that evidence an impairment in the transfer of oxygen and carbon dioxide between the lung aveoli
and the bloodstream. 20 C.F.R. §718.204(c).

The two studies performed on June 28 2000 and December 12, 2000 indicate qualifying values
while the two studies performed on February 2, 2000 and May 14, 2001 are nonquaifying. Although the
blood gas evidence is somewhat inconclusive, snce the most recent blood gas test is nonqudifying, it is
determined that the blood gas test evidence does not establish the clamant’ stota disability.

Under §718.204(c)(3), totd disability may be shown by medica evidence that claimant suffers from
cor pulmonde with right-sided congestive heart faillure. The evidence does not establish that daimant is
suffering from cor pulmonde.

Claimant may aso show tota disability under Section 718.204(c)(4) by the reasoned medical
judgment of a physician based on medically acceptable clinicd, laboratory and diagnostic techniques. Under
this section dl relevant probative evidence must be consdered, with the burden of proof on the clamant, to
establish tota disability by a preponderance of the evidence. See Mazgqg v. Valey Camp Cod Co., 9BLR
1-201 (1986).

A “reasoned” opinion is one in which the adminigtrative law judge finds the underlying documentation
adequate to support the physician’s conclusons. Fields, supra. Indeed, whether amedical report is
aufficiently documented and reasoned is for the adminigtrative law judge as the finder-of-fact to decide.
Clark v. Karst-Robbins Coal Co., 12 B.L.R. 1-149 (1989)(en banc). The following medicd reports
were submitted as evidence in this record:

Dr. J. Randolph Forehand examined Claimant on February 2, 2000. He considered Claimant’s
occupationa and medica histories aswell as a smoking history of %2 pack of cigarettes per day for fifteen
years ending in 1988. Reported symptoms included wheezing, dyspnea, cough, chest pain and orthopnea.
A positive chest x-ray was consdered, as wdll as a pulmonary function study which showed an obstructive
ventilatory pattern. A blood gas test which revealed hypoxemia and an EKG were dso performed. Dr.
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Forehand diagnosed coa workers pneumoconiosis and chronic bronchitis. He found that a significant
respiratory impairment was present and that insufficient resdua oxygen transfer capacity remained for
Claimant to return to hislast cod mining job. He concluded that Claimant was totaly and permanently
disabled. He dso dtated that cod workers pneumaoconiosis and chronic bronchitis combined to impair
repiratory function with each contributing to Claimant’ s functiona abnormalities.

Dr. Gregory J. Fino, who is Board Certified in Internal Medicine and Pulmonary Diseases, examined
Clamant on July 13, 2000. He considered clamant’s pertinent history including a smoking history of %2
pack per day for twenty years. Symptoms included shortness of breath, chest pain and daily cough.
Decreased breath sounds were noted on physicad examination. A chest x-ray was considered which he
interpreted as positive for pneumoconiosiswith a profusion of /1. A pulmonary function study was
performed which showed a moderate obstruction with no bronchodilator response. Moderate hypoxiawas
noted on arteria blood gastesting. Dr. Fino diagnosed ssimple cod workers pneumoconioss, and
emphysema and chronic bronchitis due to smoking. He concluded that Claimant wastotdly disabled from a
respiratory standpoint from performing his last coal mine employment. He attributed Claimant’ s respiratory
impairment to Clamant’s history of cigarette smoking and concluded that coal mine dust inhalaion was not a
contributing factor in the Claimant’ s disability. Dr. Fino testified to these opinionsin his deposition which
was taken on September 20, 2000.

Dr. D.L. Rasmussen examined Claimant on December 12, 2000. Dr. Rasmussen is Board Certified
in Internd Medicine and Forensc Medicine, aswell as asenior disability analyst with the American Board of
Disability Andysts. He congdered Clamant’s occupationd, medica and smoking histories, aswell as
reported symptoms of exertiond shortness of breath, chronic productive cough, wheezing, and chest pain.
He dso conddered a chest x-ray, which was interpreted as positive, a pulmonary function study, blood gas
test and EKG. The pulmonary function study showed moderate, irreversible obgructive ventilatory
imparment and the blood gas testing reveded moderate resting hypoxia. Dr. Rasmussen concluded that
overd| the sudiesindicated a least a moderate loss of lung function which would render the claimant totally
disabled from performing his last cod mine employment. He indicated that the two risk factors for the
Claimant’ s disabling pulmonary impairment were his cigarette smoking and his coal mine dust exposure and
that his cod mine dust exposure must be consdered a significant contributing factor.

Dr. James R. Cadtle, who is Board Certified in Internd Medicine and Pulmonary Disesases,
performed a pulmonary evauation of the Claimant on May 14, 2001. He consdered Claimant’s symptoms
of shortness of breath, which has become progressively worse over the last ten years, daily productive
cough, and wheezing. Dr. Castle considered Claimant’s work and medical histories, as well as a smoking
history of %2 pack of cigarettes per day for about fifteen years. Clinical testing included a chest x-ray which
he interpreted as positive, as well as a pulmonary function study, blood gastest, and an EKG. Dr. Cadlle
found the pulmonary function study showed mild-moderate airway obstruction without change after
bronchodilators and the blood gas study revedled a mild degree of hypoxemia. Dr. Castl€' s diagnoses
included radiographic evidence of cod workers pneumaoconios's, chronic obstructive airways disease due
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to tobacco smoke, mild to moderate airways obstruction, coronary artery disease, peripheral vascular
disease, diabetes and obesity. Dr. Castle dso reviewed the other available medicd evidence. He
concluded that Claimant is totally and permanently disabled from arespiratory standpoint. He attributed
Clamant’ s disability to tobacco smoke induced chronic obstructive airway diseese.

The record includes the consultative report of Dr. Ben Branscomb based on his review of some
limited medical records asindicated in his report of January 9, 2001. Dr. Branscomb indicated the he
origindly interpreted Clamants February 2, 2000 x-ray as podtive with a profuson of 2/1. However, after
reviewing other interpretations, he indicated that Clamant had only minima x-ray changes resulting from
technica factors or minima lower |obe periphera scarring of non-occupationd origin. He did conclude that
Claimant hed atotdly disabling respiratory impairment resulting from chronic obstructive pulmonary disease
caused by cigarette smoking. He aso indicated that neither cod dust, nor cod workers pneumoconioss,
contributed sgnificantly to Clamant’simpairment.  Dr. Branscomb testified primarily to these opinionsin
his deposition which was taken on March 6, 2001.

Each of the five physicians who reported on Claimant’ s pulmonary condition concluded thet he
suffered from atotaly disabling respiratory impairment which would prevent him from returning to his last
cod mine employment. In reaching this conclusion each physician pointed to the pulmonary function sudies
which show an obstructive lung impairment and to some degree the blood gas test results which aso showed
some abnormdlities. Thus the medica opinion evidence dearly establishes Clamant’ stotd disability dueto a
repiratory impairment. The only issue remaining is whether Claimant’ s respiratory impairment is caused by
pneumoconiosis as defined by the amended regulations. The amended regulations at §8718.204(c)(1) state
that clamant’ stota disability will be consdered due to pneumoconiosisif pneumoconiosisisa*substantialy
contributing cause’ of the miner’ stotaly disabling respiratory imparment. Pneumoconioss is asubgtantialy
contributing cause if it has a“materid” adverse effect on the miner’ s respiratory or pulmonary condition or
meateridly worsens atotdly disabling respiratory or pulmonary impairment.

All four of the examining physicians diagnosed pneumoconiosis. Dr. Branscomb who did not
examine Clamant and reviewed only part of the medica evidence origindly interpreted Clamant’ s x-ray as
pogtive. However, after reviewing other x-ray interpretations, he testified during his deposition that the x-
ray changes were probably not due to pneumoconioss but rather were most likely due to technica problems
with the x-ray. | find Dr. Branscomb's testimony on thisissue to be somewhat equivoca. | give lessweight
to his opinion regarding the cause of Claimant’ stota disability because he did not have the opportunity to
examine the Clamant, he only reviewed limited records, and his finding that the x-rays do not reved
pneumoconiosis is incons stent with the preponderance of the evidence of record.

Of the four examining physicians, Dr. Forehand and Dr. Rasmussen concluded that pneumoconios's
contributed to Claimant’ s totaly disabling respiratory disability. Dr. Forehand indicated that cod workers
pneumoconioss and chronic bronchitis combine to impair Claimant’ s respiratory function with each
contributing to the functiond abnormdities. Since Dr. Forehand found that pneumoconios's contributed to
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Clamant’ s functiona abnormdities, thiswould clearly conditute amateria adverse effect asrequired by the
amended regulaions. In addition, Dr. Rasmussen aso found that cigarette smoking and cod mine dust
exposure were risk factorsin the Clamant’ s disabling pulmonary impairment. He concluded that “cod mine
dust exposure must be considered a significant contributing factor.” The opinions of Dr. Forehand and Dr.
Rasmussen support a determination that pneumoconiosis is a substantialy contributing cause of Clamant’s
totally disabling respiratory impairment under the regulations at §718.204(c)(1).

Dr. Cadtle and Dr. Fino concluded that Claimant’ s respiratory impairment was caused entirely by his
history of cigarette smoking with no contribution from his pneumoconioss. Claimant testified that he began
smoking at age 25 and smoked about Y2 pack of cigarettes per day until hisfirst heart attack in 1988 when
he quit smoking. Claimant was a credible witness and his testimony is supported by the smoking histories
given to each of the examining physicians which range between eight and ten pack years. Both Dr. Fino and
Dr. Cadtle dlude to the fact that Claimant was a heavier smoker than indicated by the history given.
However, it is determined that a smoking history of eight to ten pack yearsis supported by the record and
the assumption made by Drs. Fino and Castle that Claimant was a heavier smoker has not been established
by the record. Thus they appear to base their conclusion that Claimant’ s totally disabling respiratory
impairment is due entirely to cigarette smoking on a questionable smoking history.

Although Dr. Castle and Dr. Fino are Board Certified in pulmonary diseases, | find the credentias of
Dr. Rasmussen to be the most impressive based on his expertise in the specific area of black lung disease.
He participated on several cod mine health and research advisory committees including one which
developed disability standards for the Federd Black Lung program. He dso authored many articles relevant
to the area of black lung disease and severd which are specificaly related to the effects of smoking and
occupationa exposure. For thisreason | give his opinion on the question of the cause of Clamant’ stotdly
disabling respiratory impairment the grestest weight. Dr. Rasmussen found thet cigarette smoking and cod
dust exposure both contributed to Claimant’ s totaly disabling respiratory impairment, and that cod mine
dust exposure must be considered asignificant factor. Dr. Rasmussen’ s opinion is supported by Claimant’s
occupationa higtory of eighteen years as an underground cod miner, his smoking history, and the abnormal
pulmonary function and blood gastest results.  Dr. Rasmussen's opinion is aso supported by the opinion of
Dr. Forehand who determined that both smoking and cod dust exposure contributed to the functiona
abnormdlities of Clamant’ stotaly disabling respiratory impairment.

Consequently based on the record as awhole the undersigned is more persuaded by the opinions of
Dr. Rasmussen and Dr. Forehand which support a determination that pneumoconioss is a substantial
contributing factor to the Claimant’ stota disability. Accordingly, it is determined that Claimant has proven
tota disability die to pneumoconiods arisng out of his cod mine employment. Thus, clamant is entitled to
benefits.

Date of Entitlement
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Clamant is entitled to benefits as of January 1, 2000. Where, as here, the medical evidence does
not reved adate of onset of disability from coa workers pneumoconios's, benefits are payable from the
firgt day of the month in which Claimarnt filed his gpplication for benefits.

Attorney Fees

An gpplication by Claimant’s attorney for approva of afee has not been received and, therefore, no
award of atorney’sfeesfor servicesis made. Thirty daysisdlowed to Clamant’s counsd for the
submission of such an gpplication and attention is directed to 8725.365 and §725.366 of the regulations. A
sarvice sheet showing that service has been made upon dl parties, including Claimant, must accompany the
aoplication. Parties have ten days following the receipt of any such gpplication within which to file any
objections. The Act prohibits the charging of afee in the absence of an approved application.

ORDER

Employer, Falcon Cod Company, isordered to :

1. Pay to Clamant, Marvin Proffitt, dl benefits to which he is entitled under the Act commencing as
of January 1, 2000, augmented by reason of his dependent wife, Petricia, and offset by the amount of any
sate award for disability due to pneumoconioss.

2. Pay to Clamant dl medicd and hospitdization benefits to which he is entitled commencing as of
January 1, 2000.

3. Reimburse the Secretary of Labor for any payments made to Claimant under the Act, and to
deduct such amounts, as appropriate, from the amounts ordered under paragraphs 1 and 2 above.

4. Pay to Clamant, or to the Secretary of Labor, as appropriate, interest from 30 days after the initia
determination of digibility by the Department of Labor, or the date on which benefits payment was due,
whichever islater, until the date upon which payment is actualy made.

A
Thomas M. Burke
Asociae Chief Judge
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NOTICE OF APPEAL RIGHTS: Pursuant to 20 C.F.R. § 725.481, any party dissatisfied with this
Decison and Order may gpped it to the Benefits Review Board within 30 (thirty) days from the date of this
Decison by filing aNotice of Apped with the Benefits Review Board at P.O. Box 37601, Washington,
D.C. 20013-7601. A copy of this Notice of Appeal must adso be served on Donad S. Shire, Associate
Solicitor for Black Lung Benefits, 200 Congtitution Avenue, N.W., Room N-2117, Washington, D.C.
20210.



